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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 5727

United States of America^ appellant

V.

Edwin J. Buzard^ appellee

BRIEF OF APPELLANT, UNITED STATES OF AMEKICA

STATEMENT OF THE CASE

Edwin J. Buzard, hereinafter called plaintiff,

applied for and was granted war risk term insur-

ance in the sum of $10,000 while in the Ai'my in the

month of November, 1917. Premiums were paid

to include the month of June, 1919, on the $10,000

term insurance. No premiums were paid there-

after until effective, March 1, 1920, the plaintiff

applied for and there was granted a reinstatement

of $5,000 of the term insurance, which insurance

was converted into an ordinary life policy effective

on the same date and on which premiums were

paid only to include May, 1920. On November 3,

1920, x)laintiff applied for reinstatement of the re-

maining $5,000 term insurance. This application
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was rejected. (See answer to amended complaint,

R. 11, 12; reply to answer, R. 14; defendant's Ex-

hibit A-1, A-2, R. 50; testimony of plaintiff, R. 56,

57, 66, 61, 68.)

It is alleged in Paragraph III of the amended

complaint (R. 8) that on June 18, 1918, while the

$10,000 war risk term insurance was in force plain-

tiff became totally and permanently disabled within

the meaning of the contract of insurance. This al-

legation was denied in Paragraph III of the answer

to the amended complaint. (R. 11.)

The answer to the amended complaint (R. 11, 12)

set up as a further defense that by reason of the re-

instatement and conversion effective March 1, 1920,

that the plaintiff was estopped from setting up a

total permanent disability prior to that date.

At the close of the plaintiff's case defendant

moved for a directed verdict (R. 69) on the ground,

among others, that

—

* * * First, the evidence shows that the

man on or about March 2d, 1920, made ap-

plication to the Government for reinstate-

ment of $5,000 of his War Risk Term Insur-

ance and represented that he was then in as

good health as at discharge, and knowing or

being charged with the knowledge that a

policy of War Risk Insurance under the law

could not be reinstated, if and when an ex-

service man was permanently and totally

disabled, did make such representations and
obtain the reinstatement of his insurance;

second, the evidence shows that on or about



March 2d, 1920, the claimant applied for a

conversion of $5,000 of his War Risk Term
Insurance into an ordinary life policy and

that such application was accepted and a

policy issued ; that the plaintiff by accepting

such policy is estopped to assert permanent

and total disability prior to that date; and,

further, that by reason of applying for and

receiving such policy with different terms

and conditions, there was a merger which

terminated all rights under the old War Risk

Insurance contract upon which this suit is

based.

This motion was denied and an exception taken to

the Court's denial thereof on all grounds. (R. 69.)

At the close of the case a motion for directed ver-

dict on the grounds above set out was renewed.

(R. 85.) Said motion was denied and exception

thereto taken. (R. 87.)

The case was submitted to the jury and a verdict

was returned finding the plaintiff permanently and

totally disabled as from June 30, 1919. (R. 16.)

A judgment on the verdict was entered November

14, 1928. (R. 17, 18.) Defendant filed a motion

for new trial October 9, 1928. (R. 19.) This mo-

tion was denied and exception noted. (R. 20.)

From the judgment in favor of the plaintiff de-

fendant is here on appeal.

ASSIGNMENT OF ERRORS

The defendant will rely upon and argue the As-

signment of Errors, or parts thereof, as are here

set out

:
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The District Court erred in denying defendant's

motion for a directed verdict at the close of the

plaintiff's case, which motion for directed verdict

was interposed on the following grounds:

Second. On the ground that the evidence shows

that the man on or about March 2d, 1920, made ap-

plication to the Government for reinstatement of

$5,000 of his War Risk Term Insurance and repre-

sented that he was then in as good health as at dis-

charge and knowing, or being charged with the

knowledge that a policy of War Risk Insurance

under the law could not be reinstated, if and when

an ex-service man was permanently and totally dis-

abled, did make such representations and obtain the

reinstatement of his insurance; and that

Third. On the ground that the evidence shows

that on or about March 2d, 1920, the claimant ap-

plied for a conversion of $5,000 of his War Risk

Term Insurance into an ordinary life policy and

that such application was accepted and a policy

issued ; that the plaintiff by accepting such policy

is estopped to assert permanent and total disability

prior to that date; and, futher, that by reason of

applying for and receiving such policy with differ-

ent terms and conditions, there was a merger which

terminated all rights under the old War Risk In-

surance contract upon which this suit is based.

To which denial the defendant took a separate

exception on all grounds at the time of the trial

herein.



II

The District Court erred in denying defendant's

motion for directed verdict at the end of the entire

testimony, which motion for directed verdict was

interposed on the following grounds

:

Second. The plaintiff is estopped from asserting

total disability on the date alleged in the complaint

for the reason, in March, 1920, the plaintiff applied

for the reinstatement of $5,000 term insurance and

stated in his application therefor that he was in as

good health as the date of discharge from service,

being possessed of full knowledge that he could not

reinstate his insurance while totally disabled, thus

representing to the defendant he was not totally

disabled; that the defendant, through the United

States Veterans' Bureau, acting on and as a result

of said representation, did reinstate said insurance,

and the plaintiff is estopped from asserting total

and permanent disability prior to said date.

Third. For the further reason, the evidence

shows March 2d, 1920, the plaintiff converted $5,000

of his War Risk Term Insurance into $5,000 ordi-

nary life policy, which policy was issued effective

March 1st, 1920, and by such actions there was a

merger into said ordinary life insurance policy of

War-Risk Insurance and said plaintiff is now

estopped from claiming any rights under said term

contract, at least to said amount so converted.

Fourth. Under the evidence before the Court,

the plaintiff is not entitled to recover in any event



6

more than $5,000, as the evidence conclusively

shows $5,000 was merged into a Government insur-

ance policy of ordinary-life insurance which con-

tains terms and conditions entirely different and

benefits now accorded to the plaintiff under his

term insurance originally applied for and sued for

in this action and under which no claims are made

by the plaintiff in his complaint.

To which denial the defendant took a separate

exception on all grounds at the time of the trial

herein.

VI

The District Court erred in refusing to give de-

fendant's additional requested instruction No. 1,

which additional requested instruction is as fol-

lows:

You are instructed that if you find that

the plaintiff on or about March 2, 1920, ap-

plied for and was granted a conversion of

Five Thousand ($5,000) Dollars of his war-

risk term insurance into a Five Thousand

($5,000) Dollar policy of ordinary life war-

risk insurance, then and in such event, you

are instructed that the plaintiff is not en-

titled to recover on the insurance so con-

verted, and in such event could not recover

on more than Five Thousand ($5,000) Dol-

lars war-risk insurance

;

to which refusal the defendant took timely excep-

tion herein.



VII

The District Court erred in refusing to give de-

fendant's additional requested instruction No. 2,

which additional requested instruction No. 2 is as

follows

:

If you find from the evidence that the

plaintiff, on or about March 2, 1920, applied

for the reinstatement of Five Thousand

($5,000) Dollars war risk term insurance,

and a conversion of the same into an ordi-

nary life policy of war risk insurance, and

said life policy was issued and that he stated

in his said application therefor that he was

in as good health as at the date of his dis-

charge from service, then and in such event,

you are instructed that you can not find the

plaintiff to have been totally and perman-

ently disabled prior to the time of said ap-

plication for reinstatement and conversion;

to which refusal the defendant took timely excep-

tion herein.

IX

The District Court erred in entering judgment

upon the verdict herein, when the evidence adduced

at the trial of this action was insufficient to sustain

the verdict or the judgment.

PERTINENT STATUTES AND REGULATIONS

Section 400 of the Act of October 6, 1917 (40

Stat. 409) :

That in order to give every commissioned

officer and enlisted man and to every mem-



ber of the Army Nurse Corps (female) and
of the Navy Nurse Corps (female) when em-

ployed in active service under the War De-

partment or Navy Department greater pro-

tection for themselves and their dependents

than is provided in Article III, the United

States, upon application to the Bureau and

without medical examination, shall grant in-

surance against the death or total permanent

disability of any such person in any multiple

of $500, and not less than $1,000 or more
than $10,000, upon the payment of the pre-

miums as hereinafter provided.

Section 402 of the Act of October 6, 1917 (40 Stat.

409) :

That the Director, subject to the general

direction of the Secretary of the Treasury,

shall promptly determine upon and publish

the full and exact terms and conditions of

such contract of insurance. * * *

Section 404 of the Act of October 6, 1917 (40

Stat. 410) :

* * * Regulations shall provide for the

right to convert into ordinary life, twenty

payment life, endowment maturing at age

sixty-two and into other usual forms of in-

surance. * * *

Section 13 of the Act of October 6, 1917 (40 Stat.

398, 399)

:

That the director, subject to the general

direction of the Secretary of the Treasury,

shall administer, execute, and enforce the

provisions of this Act, and for that purpose
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have full power and authority to make rules

and regulations, not inconsistent with the

provisions of this Act, necessary or appro-

priate to carry out its purposes. * * *

Bulletin No. 1, being the terms and conditions

of soldiers' and sailors' insurance, promulgated

October 15, 1917, provided among other things:

* * * If the insured became totally

and peimanently disabled before this policy

was applied for, it shall nevertheless be ef-

fective as life insurance, but not as

insurance against such disability.

* * * * *

* * * If any premium be not paid^

either in cash or by deduction as herein pro-

vided, when due or within the days of grace,

this insurance shall immediately terminate,

but may be reinstated, within six months

upon compliance with the terms and con-

ditions specified in the regulations of the

bureau.

Treasury Decision No. 47 W. R., promulgated

July 25, 1919, pursuant to Section 13 of the War
Risk Insurance Act, and in force on March 2, 1920,

when this plaintiff applied for reinstatement, pro-

vides where material as follows

:

2. In every case where reinstatement, in

whole or in part, of lapsed or cancelled in-

surance is desired, the insured shall file with

the Bureau of War Risk Insurance a signed

application therefor, and make tender of the

premium for one month (the grace period)

on the amount of insurance to be reinstated,

51431—29 2
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and also of the amount 61 at least one

month's premium on the reinstated insur-

ance. In cases where the insured desires to

convert his lapsed term insurance he shall

make tender of the premium for one month
(the grace period) on the amount of term
insurance to be reinstated and converted,

and also of the first premium on the con-

verted insurance.

3. Insurance lapsed or cancelled may be

reinstated within eighteen months after the

month of discharge, provided the insured is

in as good health as at date of discharge or

at the expiration of the grace period, which-

ever is the later date, and so states in his ap-

plication; * * *.

Regulations of the Bureau, promulgated pur-

suant to statutory authority, have the force and

effect of law aild the Court will take judicial notice

thereof. (Cassarello v. U. S. 279 Fed. 396, C. C. A.

(3rd) ; Sawyer v. U. S., 10 Fed (2d) 416, "C. C. A.

(2nd).)

ARGUMENT

Point I

By reason of the reitistatement of $5,000 term iilsurailcfe

and the conversion thereof to an ordinary life policy

effective March 1, 1920, plaintiff was estopped from

asserting a permanent and total disability prior to that

date

The record is sufficiently clear to warrant the

statement that it is undisputed that on the plain-

tiff's $10,000 war risk term insurance no premiums

were paid after the month of June, 1919, as appears
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from the plaintiff's application for reinstatement

dated March 2, 1920 (Goverpment's Exliibit A-1),

the affirmative defense of the Government in the

answer to the amended complaint (R. 11), and the

testimony of the plaintiff where he says (R. 56)

:

"As far as I know my premiums were paid up to

June, 1919."

The defendant in its answer to the amended com-

plaint (R. 11) alleged that effective March 1, 1920,

on application of the plaintiff, $5,000 of the original

$10,000 term insurance, on which premiums had

been last paid to include June, 1919, was reinstated

and converted. This the plaintiff admitted in his

reply. (R. 14.) The plaintiff in his reply sought

to avoid the effect of said reinstatement and con-

version on the ground that he was in ignorance of

the contents of the applications for reinstatement

and conversion which he made ; that he signed same

under mistake and misapprehension ; that, further,

the defendant was not induced to forego any of its

(the defendant's) rights by any such representa-

tions of plaintiff and that therefore the plaintiff

is not estopped from claiming rights under his

original $10,000 contract of term insurance. (R.

14, 15.)

There we have the issue. The plaintiff contends

that the reinstatement and conversion following

the lapse of the polic}^ does not preclude him from

asserting permanent and total disability during the

life of the original $10,000 term contract. The de-

fendant says that said reinstatement and conver-
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sion is an estoppel by contract. The pertinent stat-

utes and regulations hereinbefore quoted clearly

show that Congress made provisions for insurance

protection available to those in the military or naval

service ; that this insurance protection might be ac-

cepted or rejected at the option of each individual

member of the military or naval forces ; that if ac-

cepted the applicant for insurance must not only

make application therefor but must also pay pre-

miums thereon so long as such protection is desired

and that premiums must be paid thereon both dur-

ing and subsequent to military or naval service.

Each insured had a right to reinstate insurance in

accordance with the provisions of regulations pro-

mulgated pursuant to the statute ; that the contract

of insurance afforded protection against permanent

and total disability or death when occurring during

the lifetime of the contract of insurance only. (Sec-

tion 404, Brief p. — ; Bulletin No. 1, Brief p. —.)

War-risk insurance, like every other kind of in-

surance, is essentially an indemnity against future

loss. It could not be granted to an individual who

was permanently and totally disabled any more than

it could be granted to one who had previously died.

As a basis of entering into such contract, it must be

assumed by both parties that the contingencies to be

insured against have not already occurred. It is

unnecessary to cite any of the numerous authorities

to show that an insurance contract is void when

there is no risk which can be insured against and

that in such contingency money paid as premiimas
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is unearned and must be returned to the insured.

Total disability is one of the contingencies insured

against in a contract of war-risk insurance. Plain-

tiff in requesting reinstatement of $5,000 of his

yearly renewable term insurance effective March

1st represented that he was then in as good health

as he was at the end of June, 1919, when the last

premium under his original $10,000 term-insurance

contract was paid. Plaintiff, of course, impliedly

represented that he was not permanently and to-

tally disabled when applying for reinstatement, for

if he thought or claimed he was then permanently

and totally disabled and represented his then state

of health, as he did (Government Exhibit Al), com-

parable to his state of health at the end of June,

1919, it seems unnecessary to suggest that he would

not have applied for reinstatement but, rather,

would the plaintiff have claimed benefits under the

old policy effective at least from June, 1919. It is

fundamental that the Government could not issue

insurance to one who was permanently and totally

disabled and it must have been assumed by both the

plaintiff and the Government as a basis of reinstat-

ing and converting $5,000 of the hitherto lapsed

yearly renewable term insurance that plaintiff was

not permanently and totally disabled and is now

estopped to deny the fact assumed.

The doctrine of estoppel, certainly an old one. is

not even new in its application to contracts of war-

risk insurance, for in the case of Wills v. United
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States, tried in the District Court for the District

of Montana and reported in 7 Fed. (2nd) 137,

Judge Bourquin held that

—

Where a World War veteran, to secure re-

instatement of war-risk insurance, repre-

sented that he was not permanently and
totally disabled, he was thereby estopped to

later claim payment of insurance on the

ground of total permanent disability alleged

to have existed since before the time when he

applied for reinstatement of the lapsed

policy.

Notwithstanding the absence from the applica-

tion for reinstatement in the present case of a defi-

nite statement that the plaintiff was not perma-

nently and totally disabled, it follows with equal

force that it was his intention to so represent his

condition of health ; that the defendant accepted as

a fact that the plaintiff was not permanently and

totally disabled when it reinstated and converted

the $5,000 insurance. Numerous unreported de-

cisions by Federal District Courts have sustained

the Government's defense of estoppel in cases the

same and similar to the instant case. There is one

District Court decision

—

Dohhie v. United States^

19 Fed. (2nd) 656—which it may be argued holds

otherwise. It is submitted, however, that this is so

readily distinguishable from the question here pre-

sented as to require no comment.

The plaintiff, in effect, concedes that ordinarily

the defense of estoppel in this case would attach so
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as to jjreclude recovery, but seeks to avoid the effect

of estoppel on the ground of ignorance, mistake,

and misapprehension and that the defendant by

accepting the application for reinstatement and is-

suing the new policy thereon suffered no damage.

But an analysis of the new rights acquired by the

plaintiff and the liabilities imposed upon the de-

fendant by reinstating the insurance plainly shows

the fallacy of plaintiff's contention. Notwith-

standing the fact that plaintiff may then have been

permanently and totally disabled, tlie defendant is

now estopped from so asserting and the plaintiff, if

he can now prove permanent and total disability

subsequent to March 1, 1920, and within the life of

the reinstated policy, is entitled to recover. That,

it is submitted, is sufficient to meet the contention

of the plaintiff when he says that the reinstated

policy imposed no new obligations on the defendant.

It is clearly shown from the record that there was

no fraud, deceit, or misrepresentation on the part

of the defendant in bringing about the application

for reinstatement by the jilaintiff, for the plaintiff

himself testifying (R. 56, 57) says in substance:

Premiums on my original term insurance

contract, so far as I know, were paid up to

June, 1919. Thereafter in March, 1920, one

Fred Mace, who had known me fOr years,

came to me and said, "I will get some insur-

ance for you," he knowing that at that time

I was in bad health. I did not know what I

was signing, but he was looking out for my
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welfare and the welfare of my family. I

don't know who Mr. Mace was employed by.

Mr. Mace just told me to sign something and

I signed it. I didn't know what it was, but

thought it was to get my Government insur-

ance paid to me.

The record further shows that as late as Decem-

ber of 1920 the plaintiff was not claiming total per-

manent disability, for it appears that he was then

writing to the Bureau of War Risk Insurance ask-

ing for the refund of premimns remitted in con-

nection with a second application for reinstate-

ment which he had been notified could not be ac-

cepted without the completion of further formal

requirements, and as to this the plaintiff testifies

in substances:

I don't remember writing a letter on De-

cember 13, 1920, asking for the cancellation

of my policy and the return of $19.50 that

I had paid, but if my brother verifies my
signature then I did write the letter.

The brother did verify the signature of said let-

let and said letter was received in evidence. (R.

50.)

A case foursquare with the present case is that

of William M. Stevens, decided by the United

States Circuit Court of Appeals for the Eighth

Circuit December 14, 1928, No. 7990, wherein the

Circuit Court affirmed the ruling of the trial court

in holding that the reinstatement of insurance
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estopped the plaintiff from asserting a permanent

and total disability prior to such reinstatement.

The Court of Appeals said

:

The legal question involved is whether this

can be done in view of the changed relation-

ship resulting from the attitude of the parties

taken as a basis of the reinstatement made.

Our judgment is that it can not be done.

As stated by the trial court, the reinstate-

ment made brought into existence a new con-

tract between the parties and the estoppel for

which the Government contends is estopj)el

by contract. It is not, strictly speaking, a

species of estoppel in pais since it is based

wholly on a written instrument. The rule is

thus stated in 21 Corpus Juris, 1111, par. Ill :

'
' If, in making a contract, the parties agree

upon or assume the existence of a particular

fact as the basis of their negotiations, they

are estopped to deny the fact so long as the

contract stands, in the absence of fraud,

accident, or mistake."

Mr. Bigelow, in his work on Estoppel,

states the inile as follows:
'

' The estoppel in this class of cases is fixed

by the execution of the contract; nothing

further need be shown, where the fact in

question is clearly agreed or assumed. The

question, then, will be whether the fact has

been so agreed ; * * *.

"On the other hand, this class of estoppel

being founded upon contract, it can seldom

be an answer to the alleged estoppel, unlike
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the case of estoppel by conduct, that the

party supposed to be estopped acted in

ignorance of the facts and under mistake.

There are some exceptions, it is true, but

they appear to belong mainly to those cases

in which the fact in question turns upon some

act done in pursuance of the contract—as in

the case of delivery of possession to a tenant

constituting the ground of the tenant's

estoppel—in distinction from an agreement

of the fact itself." Bigelow on Estoppel,

Sixth Edition, 496.

In McFarland v. McFarland (Mo.), 211

S. W. 23, it is held that an express or implied

admission which may estop may arise out of

a contract by which one is estopped from

denying that which he has expressly or by
implication agreed to be true. It is further

held that

—

*'It can seldom be an answer to an estoppel

founded upon contract, unlike estoppel by

conduct, that the party to be estopped acted

in ignorance of the facts and under mistake."

And in Bricker v. Stroud Bros., 56 Mo.

Ap. 183, 188, estoppel by contract is stated

to be ''a term which is intended to embrace

all cases in which there is an actual or virtual

undertaking taking to treat a fact as settled."

To the same effect is Delaney v. Dutcher, 23

Minn. 373.

The record convinces that plaintiff in er-

ror, without fraud, deceit, misrepresenta-

tion, or undue influence, elected to have his

insurance reinstated upon the terms speci-
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fied in the act permitting reinstatement. To

that end, the fact that he was not at that

time totally and permanently disabled was

assumed. Neither he nor any officer of the

Government at that time viewed his disabil-

ity as pemianent. At the time his applica-

tion was made his recourse against the Gov-

ernment under his certificate of war-risk in-

surance, which had lapsed for nonpayment

of premiums, was at least problematical.

By reinstatement he acquired substantial

advantages and the Government, from a

financial standpoint, sustained correspond-

ing disadvantages. These advantages are

not merely nominal—they are substantial.

The Government became liable for the pay-

ments provided in the insurance contract if

plaintiff in error thereafter became perma-

nently and totally disabled or died. It

would also be obliged, at the election of

plaintiff in error, to convert such insurance

into one of the many more desirable forms,

including an ordinary life policy, under the

provisions of the Act of August 9, 1921, and

its amendments. Under such a policy not

only would the terms of payment be changed

to the advantage of the insured, but liability

on the policy would accrue for death from

causes other than those of service origin.

It could not be pleaded in defense that

plaintiff was permanently and totally dis-

abled prior to the date of reinstatement.

We think under the facts before us, and the

law applicable thereto, that plaintiff in er-

ror is estopped to recover upon his original
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certificate on the ground of total permanent
disability sustained while that certificate

was still in force. Judge Bourquin, in the

District of Montana, in Wills v. United

States, 7 Federal (2nd) 137, reached this

same conclusoin. A contrary view is ex-

]3ressed by the District Court for the South-

ern District of Texas in Dohhie v. United

States, 19 Federal (2nd) 656. That case,

however, may be easily distinguished from
the fact that the court found that plaintiff

did not intend to make the election to rein-

state the policy. It would, in our judgment,

be a dangerous precedent to establish that

one who voluntarily, and in the absence of

fraud or mistake, has obtained reinstate-

ment of insurance under the terms pre-

scribed in the Remedial Act, may there-

after, because of conditions later developing

or better understood, repudiate the contract

obligations thus entered into. It would open

an avenue to fraud and imposition and
greatly embarrass the administration of the

law. The Government has been extremely

liberal in extending and preserving rights

which have been technically lost through

misfortune or inadvertence.

Point II

In any event no recovery could be had in this suit on the

$5,000 insurance which was reinstated and converted

At the close of the plaintiff's case defendant re-

quested the court for certain instructions, among

which was the following (R. 73) :
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ADDITIONAL REQUESTED INSTRUCTION NO. 1

You are instructed that if you find that

the plaintiff on or about March 2, 1920, ap-

plied for and was granted a conversion of

Five Thousand ($5,000) Dollars of his war
risk term insurance into a Five Thousand

($5,000) Dollar policy of ordinary life war-

risk insurance, then and in such event you

are instructed that the plaintiff is not en-

titled to recover on the insurance so con-

verted, and in such event, could not recover

on more than Five Thousand Dollars

($5,000) war risk term insurance.

The maximum amount of insurance which the

plaintiff could carry under the limitations of Section

400 (Brief, p. — ) was $10,000. By conversion of

$5,000 effective March 1, 1920, plaintiff did not and

could not secure an aggregate of $15,000 insurance.

The converted insurance contract for $5,000 se-

cured on March 1, 1920, continued in force through

the month of May, 1920, as is affirmatively pleaded

by the defendant in its answer to the amended com-

plaint (R. 12), which allegation is not denied in

the reply of the plaintiff. There is no suggestion

that said converted policy of $5,000, which was in

force from March 1, 1920, through May, 1920, and

which protected the plaintiff during that period

and now protects him during that period for per-

manent and total disability, if permanent and total

disability can be shown during that time, is void
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or that the plaintiff has surrendered the same or

that the same has been or can be canceled by the

Government. This converted insurance was sub-

stituted for a like amount of term insurance and by

this substitution a novation is effected which

merges all rights and liability of the term insur-

ance in and under the converted contract of in-

surance. After conversion the rights of the in-

sured, if any, can only exist under the converted

insurance contract. No rights can subsequently be

asserted under the contract of term insurance, at

least, unless, and rnitil the converted policy has been

canceled and the term policy restored. Whether

the cancellation of the converted policy and the

restoration of the term policy ever can be effected

need not be considered here. The fact is that no

attempt to effect such an arrangement has ever

been made. Under these circumstances it is ob-

vious that the court should have given defendant's

additional requested Instruction No. 1, supra, and

held that if entitled to recover at all under the

present action which was founded upon plaintiff's

yearly renewable term insurance contract, plain-

tiff could not recover except on the $5,000 term in-

surance contract which had not been converted.

The trial court clearly erred in entering judgment

on the verdict of the jury for the installments pay-

able on the $10,000 insurance.
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For tlie reasons above set forth it is submitted

that the judgment entered herein should be re-

versed.
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